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available science that can be measured
or assessed in a practicable manner.
Performance standards may be based
on variables or measures of functional
capacity described in functional assess-
ment methodologies, measurements of
hydrology or other aquatic resource
characteristics, and/or comparisons to
reference aquatic resources of similar
type and landscape position. The use of
reference aquatic resources to estab-
lish performance standards will help
ensure that those performance stand-
ards are reasonably achievable, by re-
flecting the range of variability exhib-
ited by the regional class of aquatic re-
sources as a result of natural processes
and anthropogenic disturbances. Per-
formance standards based on measure-
ments of hydrology should take into
consideration the hydrologic varia-
bility exhibited by reference aquatic
resources, especially wetlands. Where
practicable, performance standards
should take into account the expected
stages of the aquatic resource develop-
ment process, in order to allow early
identification of potential problems
and appropriate adaptive management.

§332.6 Monitoring.

(a) General. (1) Monitoring the com-
pensatory mitigation project site is
necessary to determine if the project is
meeting its performance standards, and
to determine if measures are necessary
to ensure that the compensatory miti-
gation project is accomplishing its ob-
jectives. The submission of monitoring
reports to assess the development and
condition of the compensatory mitiga-
tion project is required, but the con-
tent and level of detail for those moni-
toring reports must be commensurate
with the scale and scope of the compen-
satory mitigation project, as well as
the compensatory mitigation project
type. The mitigation plan must address
the monitoring requirements for the
compensatory mitigation project, in-
cluding the parameters to be mon-
itored, the length of the monitoring pe-
riod, the party responsible for con-
ducting the monitoring, the frequency
for submitting monitoring reports to
the district engineer, and the party re-
sponsible for submitting those moni-
toring reports to the district engineer.

§332.6

(2) The district engineer may conduct
site inspections on a regular basis (e.g.,
annually) during the monitoring period
to evaluate mitigation site perform-
ance.

(b) Monitoring period. The mitigation
plan must provide for a monitoring pe-
riod that is sufficient to demonstrate
that the compensatory mitigation
project has met performance standards,
but not less than five years. A longer
monitoring period must be required for
aquatic resources with slow develop-
ment rates (e.g., forested wetlands,
bogs). Following project implementa-
tion, the district engineer may reduce
or waive the remaining monitoring re-
quirements upon a determination that
the compensatory mitigation project
has achieved its performance stand-
ards. Conversely the district engineer
may extend the original monitoring pe-
riod upon a determination that per-
formance standards have not been met
or the compensatory mitigation
project is not on track to meet them.
The district engineer may also revise
monitoring requirements when remedi-
ation and/or adaptive management is
required.

(c) Monitoring reports. (1) The district
engineer must determine the informa-
tion to be included in monitoring re-
ports. This information must be suffi-
cient for the district engineer to deter-
mine how the compensatory mitigation
project is progressing towards meeting
its performance standards, and may in-
clude plans (such as as-built plans),
maps, and photographs to illustrate
site conditions. Monitoring reports
may also include the results of func-
tional, condition, or other assessments
used to provide quantitative or quali-
tative measures of the functions pro-
vided by the compensatory mitigation
project site.

(2) The permittee or sponsor is re-
sponsible for submitting monitoring re-
ports in accordance with the special
conditions of the DA permit or the
terms of the instrument. Failure to
submit monitoring reports in a timely
manner may result in compliance ac-
tion by the district engineer.

(3) Monitoring reports must be pro-
vided by the district engineer to inter-
ested federal, tribal, state, and local
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§332.7

resource agencies, and the public, upon
request.

§332.7 Management.

(a) Site protection. (1) The aquatic
habitats, riparian areas, buffers, and
uplands that comprise the overall com-
pensatory mitigation project must be
provided long-term protection through
real estate instruments or other avail-
able mechanisms, as appropriate. Long-
term protection may be provided
through real estate instruments such
as conservation easements held by en-
tities such as federal, tribal, state, or
local resource agencies, non-profit con-
servation organizations, or private
land managers; the transfer of title to
such entities; or by restrictive cov-
enants. For government property, long-
term protection may be provided
through federal facility management
plans or integrated natural resources
management plans. When approving a
method for Ilong-term protection of
non-government property other than
transfer of title, the district engineer
shall consider relevant legal con-
straints on the use of conservation
easements and/or restrictive covenants
in determining whether such mecha-
nisms provide sufficient site protec-
tion. To provide sufficient site protec-
tion, a conservation easement or re-
strictive covenant should, where prac-
ticable, establish in an appropriate
third party (e.g., governmental or non-
profit resource management agency)
the right to enforce site protections
and provide the third party the re-
sources necessary to monitor and en-
force these site protections.

(2) The real estate instrument, man-
agement plan, or other mechanism pro-
viding long-term protection of the
compensatory mitigation site must, to
the extent appropriate and practicable,
prohibit incompatible uses (e.g., clear
cutting or mineral extraction) that
might otherwise jeopardize the objec-
tives of the compensatory mitigation
project. Where appropriate, multiple
instruments recognizing compatible
uses (e.g., fishing or grazing rights)
may be used.

(3) The real estate instrument, man-
agement plan, or other long-term pro-
tection mechanism must contain a pro-
vision requiring 60-day advance notifi-
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cation to the district engineer before
any action is taken to void or modify
the instrument, management plan, or
long-term protection mechanism, in-
cluding transfer of title to, or estab-
lishment of any other legal claims

over, the compensatory mitigation
site.
(4) For compensatory mitigation

projects on public lands, where federal
facility management plans or inte-
grated natural resources management
plans are used to provide long-term
protection, and changes in statute, reg-
ulation, or agency needs or mission re-
sults in an incompatible use on public
lands originally set aside for compen-
satory mitigation, the public agency
authorizing the incompatible use is re-
sponsible for providing alternative
compensatory mitigation that is ac-
ceptable to the district engineer for
any loss in functions resulting from
the incompatible use.

(5) A real estate instrument, manage-
ment plan, or other long-term protec-
tion mechanism used for site protec-
tion of permittee-responsible mitiga-
tion must be approved by the district
engineer in advance of, or concurrent
with, the activity causing the author-
ized impacts.

(b) Sustainability. Compensatory miti-
gation projects shall be designed, to
the maximum extent practicable, to be
self-sustaining once performance
standards have been achieved. This in-
cludes minimization of active engineer-
ing features (e.g., pumps) and appro-
priate siting to ensure that natural hy-
drology and landscape context will sup-
port long-term sustainability. Where
active long-term management and
maintenance are necessary to ensure
long-term sustainability (e.g., pre-
scribed burning, invasive species con-
trol, maintenance of water control
structures, easement enforcement), the
responsible party must provide for such
management and maintenance. This in-
cludes the provision of long-term fi-
nancing mechanisms where necessary.
Where needed, the acquisition and pro-
tection of water rights must be secured
and documented in the permit condi-
tions or instrument.

(c) Adaptive management. (1) If the
compensatory mitigation project can-
not be constructed in accordance with
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